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QUESTIONS PRESENTED 
The question is whether a mortgagee, who advanced actual cash 
in the sum of $2,000.00 and combined sums previously overdue to his 
brother into a single note secured by deed of trust and, at the time, had 
no knowledge of any obligations due by one of the makers of the trust, 
nor were there any such obligations or debts shown of record, can be 


said to have acted fraudulently and therefore have his deed of trust 


vacated or ignored as being in fraud of creditors. | 


Another question is whether, in 1948, a mortgagee, who had 
advanced actual cash to the extent of $2,000.00 and also calculated a pre- 
existing debt of $11,000.00, and the total is inserted in the deed of trust 
taken by him as security, can be said to have taken said deed of trust 


and note without consideration. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLANTS 


JURISDICTIONAL STATEMENT 


The action below, commenced by the United States of América, 
was to enforce a Federal Tax lien for unpaid income taxes exceeding 
$7,600.00. The United States District Court had jurisdiction because 
the amount in controversy exceeded $3,000.00, and involved a sale of 


title to real estate. 
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This Court has jurisdiction to hear the appeal under the provisions 
of Title 28. U. S. Code. Sections 1291 and 1292. 


STATEMENT OF THE CASE 


In the year of 1943, David Milloff acquired the premises Lot 834, 
Square 424, as devisee under the will of his mother. On May 28, 1943, 
recorded June 2, 1943, David deeded a three-fourths (3/4) interest to 
Simon Milloff. Sigmond Milloff and Jean Milloff Gold and on March 27, 
1944, recorded May 19, 1944, Jean Milloff Gold and Sigmond Milloff 
transferred their interest to David Milloff and Simon Milloff as tenants 


in common. 


On May 19, 1947, and recorded May 23, 1947, David, Florence and 
Simon Milloff executed a deed of trust to the Metropolis Building Associa- 
tion which was paid off on the day the trial was had. On October 26, 1948, 
David and his wife, Florence Milloff, and Simon Milloff executed a deed of 
trust to secure a note of the appellant Harry Milloff in the sum of 
$13,000.00. This deed of trust was recorded October 27, 1948. 


On September 1, 1949, at 11:34 a.m., the United States filed a 


notice of tax lien against the property of David and Florence Milloff for 


income taxes totaling $7,665.32, and on the same date, at 12:36 p.m., 
there was recorded a deed from David Milloff conveying his interest in 
the property to Simon Milloff. 


On May 14, 1956, the appellee Goldkind obtained judgment against 
Simon Milloff in this Court in Civil Action No. 3828-54 for the sum of 
$8,638.00. 


The above facts were undisputed. 


The uncontradicted evidence further showed that the appellant 
Harry, in the fall of 1948, was requested by his brother David to lend 
him $2,000.00. At'that time, David and Simon were the owners of the 
property involved, but since at least March 27, 1944, David had collected 
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all the rents and had not given his co-owner and brother Simon anything 
and had not even kept the payments up on the property. Harry agreed 

to lend David the $2,000.00 if David would calculate the amount of money 
which he had received in excess of the amount to which Simon was en- 
titled, which was calculated to be $11,000.00, and with the $2,000.00 loan 
by the appellant Harry to David, the aggregate sum of $13,000.00 was 
agreed upon, for which David and Simon gave to the appellant Harry a 
second deed of trust and note and thereupon Harry gave David the 
$2,000.00 actual money advanced. 


The evidence was uncontradicted that the $2,000.00 was actually 
advanced and $11,000.00 of said trust represented an antecedent debt 
due from him, David, to Harry (JA 4-5). Slightly less than a year 
later the appellee United States of America recorded its tax lien and on 


the same day a little later the deed was recorded conveying the interest 
of David to Simon (JA 1-2). | 


On the basis of this testimony and the undisputed facts, the Court 
held that the deed of trust executed on October 26, 1948 and recorded 
October 27, 1948 was (1) in fraud of creditors, (2) without consideration, 


and entered judgment for the appellees (JA 14). 


STATEMENT OF POINTS ! 
The deed of trust executed in 1948 to secure the actual advance 
made by Harry in the sum of $2,000.00 and for the antecedent debt of 
$11,000.00 due by David to Simon, at which time the tax lien of the 
government had not been recorded, nor had the debt upon which the 
appellee Goldkind obtained judgment for a transaction in 1956 been 
created, and under the uncontradicted evidence where the appellant 
Harry Milloff had no knowledge concerning the tax transaction. The 
Court's conclusion that the deed of trust was in fraud of creditors was 


erroneous. 
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The uncontradicted evidence clearly shows that at the time the 
deed of trust and note were executed by David and Simon in October 1947, 
the delivery of $2,000.00 in actual cash and the antecedent debt of 
$11,000.00 was actual consideration. 


SUMMARY OF ARGUMENT 


1. October, 1947, the appellant Harry Milloff advanced $2,000.00 
in cash to David Milloff and. upon the antecedent debt from David to 
Simon. took a $13,000.00 trust for his and Simon's protection. The 
Court's judgment that this deed of trust was in fraud of creditors was 
erroneous and the debt of the appellee Goldkind was not in existence or 
even conceived. The debt due United States of America by David was in 
the formulative stage, the facts of which were unknown to Harry who 
took the deed of t rust, and, in absence of a showing there was an inten- 
tion to defraud the United States, the Court's conclusion that this deed of 


trust was a fraud was erroneous. 


2. When Harry Milloff paid $2,000.00 to David, who was then a 
half owner of the property, and required David to acknowledge and evi- 
dence his indebtedness to Simon in the same deed of trust in 1948, the 
Court's judgment that this was without consideration was contrary to the 


evidence and to the law. 


ARGUMENT 
fe 


The Court's conclusion that the execution and recordation of the 
deed of trust on October 27, 1948, was in fraud of creditors was erro- 
neous. The appellee United States of America could have protected itself 
by filing its tax lien prior to October 27, 1948 and thereby become en- 


titled to the protection as defined in the cases of Brosoman v. United States, 
Bank of America v. United States, 363 U.S. 237, 4L.Ed.(2) 1192. It was the 


intention of the appellant Harry Milloff to aid his brother and not in any 


way deceive or defraud the United States of America. The evidence 
actually shows that he paid $2,000.00 to his brother David; that he did 
not know in 1948 the condition of his brother's tax matters or his obliga- 
tion to the United States. He was primarily interested in securing 
security for his $2,000.00, which he advanced, and protection! for his 
brother Simon for the amount struck off at $11,000.00 due from David to 
Simon, which was likewise included in the deed of trust. This transaction 
had no bearing or was not even remotely predicated on the question of 
David's taxes. Harry accepted the deed of trust and note in good faith. 

In the case of Snider v. Kelly, 77 U.S. App. D.C. 363, 135 F.2d 817, a 
case which was more factually conducive to a fraud than was involved in 
this case, the Court did not see fit to say that the transaction in that case 
was fraudulent. In that case, Snider v. Kelly, on February 23, 1938, 
approximately a week later, Kelly conveyed her interest in real estate 


to her brother without consideration. In November of 1938, judgment 
was entered in favor of Snider, and, on November 28, 1938, Snider com- 
menced his own action to vacate and set aside the conveyance. Certainly 
the facts in that case were more susceptible to a suspicious conclusion 
that the conveyance was intended to defeat the pending suit. The Court 


in the decision said: 


"When the issue is presented to a Trial Court, its duty 
is to determine, from facts and circumstances surrounding 
the transaction of the parties, whether the proscribed intent 
was present; in doing so it should apply the rule that the 
parties attended the natural and probable consequences of 
their acts; and ‘if the inevitable consequences of a convey - 
ance are to hinder delay or defraud creditors, the Court 
must so rule, notwithstanding the denial of such intent by 
the parties of such conveyance'lif, on the other hand, it) 
appears from all the facts and circumstances surrounding 
the case that the acts of the parties are consistent withian 
honest purpose, then it is not inevitable consequence that 
the conveyance will hinder, delay or defraud creditors and 
the Court should find accordingly. Even if a transaction is 


| 
1 Berber v. Wildes, 33 App. D.C. 150. 
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on its face presumptively fraudulent, nevertheless it is 

acceptable explanation * * * where there is no fraud there 

is no infirmity in the deed, every case depends upon its 

circumstances and it should be carefully scrutinized. But 

the vital question is always the good faith in the transaction, 

there is no other test.” - 

If there were an intent actually to defraud any creditor, would it 
not be logical that david would have, on October 27, 1948, made an abso- 
lute conveyance rather than a mortgage? Were not the facts primarily 
and only for the purpose of securing Harry for the $2,000.00 which he 
advanced and $11,000.00 which was found to be due Simon? Were not 
the acts of the Milloffs entirely consistent with an honest purpose to 
give Harry security for the debt which he then created? We believe 


these questions answer themselves. 


In another case, Beaton v. Berberbrich, 77 U.S. App.D.C. 377, 135 F.2d 831, 
the appellant recovered a judgment against the appellee who was unable 
to satisfy it. This was on April 23, 1934. On December 16, 1937, thinking 
to reach alleged assets of Berberbrick, the appellant brought suit to 
declare a certain transfer of title void. In deciding the case, this Court 
stated as follows: 


"In connection with each conveyance for transfer, 
which appellant challenged, it was necessary to determine, 
as a question of fact, whether Joseph A. Berberbrich's in- 
tention was to hinder, delay or defraud his creditors 
the appellant. In making such a determination, certain 
rebuttable presumptions go into the balance, in favor of 
the creditor; but if it appears from all the facts and cir- 
cumstances surrounding the case, that the challenged acts 
of the parties to the conveyance are consistent with an 
honest purpose, then the presumptions are overcome. 


In this case, unquestionably, there was an uncontradicted honesty 
of purpose. 


2 Lloyd v. Fulton, 91 U.S. 479, 23 L. Ed. 363 
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The Court's determination that the deed of trust was iauapported 
by consideration is clearly erroneous. There was no proof whatsoever 
that Harry Milloff did not give to David $2,000.00; there was no proof 
whatsoever that $11,000.00 was not due from David to Simon. ‘The pur- 
pose of the deed of trust note was to secure these obligations. | Even in 
cases where the grantee has assumed obligations of the grantor, such 
assumption is held to be a valuable consideration. In the case of 
Kincheloe v. Murray, 39 App. D.C. 519, where a conveyance was made 
by father to his son, in which the son assumed the existing deed of trust 
aggregating $3,000.00, it was shown that the property was worth $4,000.00, 
and this Court said the assumption was a valuable consideration. 


CONCLUSION | 


We respectfully submit that the Court was wrong on both points. 


Since all of the evidence pointed both to the fact that there was an honest 
intent of purpose, and there was no knowledge on part of Harry Milloff 
of any condition concerning David's taxes, his only purpose for taking 
the deed of trust was to secure the money which was then advanced, plus 
the money which was previously owed by David to Simon. In addition 
thereto, from the facts adduced, there is clearly shown that there was 


consideration in the transaction. 
Respectfully submitted, 


HERMAN MILLER 


421 - 4th Street, N. W. 
Washington 1, D. C. 
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JOINT APPENDIX 


[Filed July 27, 1961] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA, ) 
Plaintiff | 
vs. ) Civil Action No. 1871-59 
DAVID MILLOFF, et al., | 
) June 29, 1961 | 


Defendants 


PRETRIAL PROCEEDINGS 


Action to enforce federal tax lien for unpaid income taxes. 
UNDISPUTED FACTS: | 


In 1943 David Milloff acquired Lot 834 in Square 424 in the District 
| 


of Columbia, as a devisee under the will of his mother, Kate Milloff. 

By deed dated May 28, 1943, recorded June 2, 1943, David Milloff 
deeded a three-fourths interest in said property to Simon Milloff, Sig- 
mond Milloff, and Jean Milloff Gold. | 

By deed dated Mar. 27, 1944 recorded May 19, 1944, Jean Milloff 
Gold and Sigmond Milloff and his wife transferred their interest in the 
property to David Milloff and Simon Milloff as tenants in common. 

On May 19, 1947 David Milloff, Florence Milloff and Simon Milloff 
executed a deed of trust to secure Metropolis Building Association, 
recorded May 23, 1947, which has now been paid off. 

On Oct. 26, 1948, David and Florence Milloff and Simon Milloff pur- 
portedly executed a deed of trust to trustees Yudelevit and Kidwell, to 
secure a note due Harry Milloff in the sum of $13,000. Said deed of trust 
was recorded Oct. 27, 1948. 

On Sept. 1, 1949, at 11:34 a.m., P United States filed with the 


Recorder of Deeds a notice of tax lien against property of David and 


Florence Milloff for income taxes due in the total amount of $7,665.32. 
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On Sept. 1, 1949, at 12:36 p.m., a deed was recorded, dated Sept. 1, 


1949, by which David Milloff purported to convey his interest in the realty 
to Simon Milloff. 
On Sept. 6, 1949 there was recorded a deed of trust dated Aug. 31, 
1948. to trustees Lustine and Gordon, to secure $1300 due one Howard 
Marnes. 
On May 14, 1956 D Abraham M. Goldkind obtained judgment against 
in the United States District Court for the District of Colum- 


_in the amount of $8,637, with interest from Sept. 9, 1954, 


= =x * * 
Defendant Goldkind asserts a lien against the undivided one-half 
interest of Simon Milloff in the realty, in the amount of $8,637, with 


interest from Sept. 9, 1954, and costs. 


Defendant Goldkind admits that any interest in the property acquired 
oy Simon Milloff by virtue of the deed of September 1, 1949, would be sub- 
ject to the tax lien of the United States on the undivided one-half interest 
held by David Milloff prior to such deed. 

DEFENDANTS Jacob Gordon and J. Gerald Lustine, trustees under 
the deed of trust to secure Howard Marnes, dated Aug. 31, 1948, take no 
position and will abide by the decision of the court. 

The action has been dismissed by consent order of June 26, 1961 as 
to Ds Metropolis Building Association, Emmerich and Early. 

D. Yudelevit and Kidwell, trustees under the deed of trust dated 
Oct. 26, 1948, to secure Harry Milloff, take no position and will abide by 
the decision of the court. 

= * x « * 

D Simon Milloff asserts that on Aug. 31, 1948, prior to execution 
and delivery of the note to Harry Milloff and deed of trust securing it, 
and without his knowledge or consent, David and Florence Milloff exe- 
cuted a promissory note payable to Howard Marnes, in the sum of $1300, 
payable one year after date, secured by deed of trust to Lustine and 
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Gordon, trustees, which was recorded after recordation of the trusts to 
secure Harry Milloff; and he therefore denies the validity of the deed of 
trust to Lustine and Gordon as a valid lien on the property, and ask to 
have said deed of trust held for nought. | 
D Simon Milloff further asserts that by reason of his paging all 


taxes and all payments on the first trust formerly held by Metropolis 
Building Association, without contribution from David and Florence 
Milloff, and by reason of the deed of Sept. 1, 1949 from David and Florence 
Milloff to Simon Milloff, recorded Sept. 1, 1949, he is vested with entire 
legal title to the property in fee simple and David and Florence Milloff 
have no further right, title or interest in said property. 
D Simon Milloff asks that the court declare the peapedtive interest 
of the parties and declare him to be the owner of the property in fee simple, 
subject to valid prior liens. 


* * * 


/s/ Elizabeth Bunten | 
ASSISTANT PRETRIAL EXAMINER 


ATTORNEYS: 

/s/ Paul T. O'Donoghue Plaintiff lg | 
/s, 

/s/ Blaine Friedlander D Goldkind Ds Harry & Simon Milloff 


/s/ Benjamin Simon Attorney for Gerald Lustine 
/s/ John | 


| 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. on 
Thursday, November 30, 1961 


| 

The above-entitled cause came on for hearing before The Honor- 
ABLE GEORGE L. HART, JR., United States District Judge, commencing 
at 2:00 p.m. 


« 
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PROCEEDINGS 
* * * * * 

THE COURT: ‘Gentlemen, I believe the only real question at issue 
here is this trust, whether it is valid and whether it is not. Is that 
correct? 

MR, O'DONOGHUE: Yes, Your Honor. 

MR, MILLER: Yes, Your Honor. 

= « * 
HARRY MILLOFF 
a witness, called for and on behalf of the Plaintiff, having been first duly 
sworn, was examined and testified as follows: 
* x * * 
DIRECT EXAMINATION 
BY MR. O'DONOGHUE: 

Q. Mr. Milloff, I would like to direct your attention to deed of trust 

that was given to secure a note in the sum of $13,000.00, the note 
signed by Simon Milloff and David Milloff, the deed of trust dated Octo- 
ber 26th, 1948. Now, could you explain the details of what loan was made 
in regard to that $13,000.00? A. Yes, sir. About during the fall of 1948 
my brother David came to me and asked me to lend him $2,000.00. I told 
him that inasmuch as he had used this property, which was willed to them 
by my father when he died to Simon and David, and he had used the first 
floor for a business and had rented the second and third floors and col- 
lected rent for them, and that during all that time Simon hadn't been given 
anything, and he had used the money and hadn't even kept the payments up 
on the property, that if he would sit down and figure out how much money 
he owed Simon and ‘then add $2,000.00 to it and give me a trust on the 
building, I would let him have the $2,000.00. So he sat down and he 
figured out that from the time that they got the property, which was in 
39 up until '48, he figured that he owed Simon $11,000.00, so he made out 


a note for $13,000.00 and a mortgage on the property, which at that time 


— it might have been a second or third mortgage as far as that’s con- 
cerned — and I gave him the $2,000.00. That's the actual amount that I 
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put out, but I received this trust to protect my brother Simon so that 
eventually some time he would get what was coming to him, 
Q. That note was signed by David and Simon both, was it not? 
A. I will tell you the truth, I don't remember. I thought that it was just 
signed by David and his wife, but maybe Simon had to sign it too to make 
it legal because the property was in both names, so evidently whoever I 
got to make up the papers for me told me to have David and Simon and 
Simon both sign it, but I don't remember. 
Q. And the deed of trust? A. Yes, sir. 
Q. So the only amount of cash that you loaned to David was 
$2,000.00. A. Actually $2,000.00; yes, sir. | 
Q. And how many payments or how much payment was made on 
that? A. Well, this note was supposed to be payable a hundred dollars a 
month, and part of it was supposed to be applied to the interest and the 


rest on the principal, and I have a record here where altogether there 
were — three, four, five six, seven — eight payments made, and that's all. 
Then he stopped. He didn't pay any more. | 
BY THE COURT: 
Q. When were the payments made? A. November the 26th, 1948; 
January 3, 1949; February 23, ‘49; March 21, '49; April 21, '49; May 23, 
"49; June 29, '49, and August the 11th, 1949. At that time the payments 


stopped. 


Q. What was the balance shown as due? | 
| 


* * * * * 


MR. O'DONOGHUE: I think that's in the stipulation of facts. 
THE COURT: Is it? | 
MR. O'DONOGHUE: Showing $12,780.00 — 

THE WITNESS: (Interposing) Sixty-seven cents. | 


BY THE COURT: | 
Q. Yes, but that is figuring on interest on $13,000.00 A That's 


right. 
Q. What was the rate of interest on this note? A. I don/'t remem- 


ber but it looks like, let's see, $65.00 interest on the — it looks like 6% 


6 


on the first payment. There's $65.00 for one month. That would be 6%. 
BY MR. O'DONOGHUE: 

Q. Mr. Milloff, I have what purports to be an affidavit signed by 
you, dated October 7, 1953, which if you want to glance at it, it relates 
to what you've just testified. Do you agree that's your affidavit? 

A. Well, that’s my signature so I suppose it’s my affidavit; yes, sir. 
(The affidavit was shown to Mr. Miller.) 
MR. O'DONOGHUE: I would like to introduce this. 
MR. MILLER: No objection, Your Honor. 


= * * * * 


(Thereupon, Affidavit of Harry Milloff 
was marked Plaintiff's Exhibit No. 5, 
for identification, and was received in 
evidence.) 


= * * 
CROSS EXAMINATION 
BY MR. FRIEDLANDER: 

Q. Can you tell me who prepared those papers, the alleged mort- 
gage and the alleged note? A. Mr. Louis Yudelevit. 

Q. Is he an attorney? A. No, sir; he’s not an attorney. He's a 
real estate man and he specializes in loans. 

Q. Now did he, at the time he prepared the note, do so at your 
suggestion or direction? A. Yes, he did it for me. 

Q. What happened to the note? A. I deposited it in my bank for 
collection. 

Q. Where is it now? A. I suppose it's still there; I don't have it. 

Q. When was the last time you saw that note? A. WhenI deposited 
it in the bank. 

Q. In '48? A. In 1948, yes, sir. 


Q. You never have looked at it since — A. No, sir. 


Q. (continuing) — to see whether any payments were made on it? 
A. Well, I get a notice from the bank. I have these notice slips. Every 
time a payment is made the bank sends me a notice, and the last notice 
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I got was a red one, which says that it was not paid, and I haven't re- 


ceived a payment. 


* * * * * 


Q. Now, what did you do with the interest on the $11,000.00 when 
you collected it in November of 1948? Did you give it to Simon? 


* * * * x | 


A. No, these payments were just credited to my account at the bank. 
I expected to settle with Simon at a later date. | 


Q. Well, the interest, in other words, the hundred dollars that you 


received in November 1948 — I presume it was a hundred — was applied 


Q. Was it applied to your $2,000.00, or was it applied to the whole 


to your debt alone? A. It was applied to the note. 


note? A. It was applied to the whole note, 
Q. Now, did you give Simon his share? A. Not yet, no. | 
Q. That's — it is now 1961; that was '48? A. That's right. 
Q. You knew that Simon had a judgment against him, did you not, 
held by the defendant Goldkind in this case? A. Not until recently. 
Q. And did you ever at any time make settlement with Simon? 
A. No. | 
Q. And how much do you now owe him? A. How much do I owe him? 
Q. Yes. | 
* * * * * 


A. Idon't owe him anything. I was supposed to get my two thousand 
out first and I never got it. | 
Q. Well, now, that's what we are talking about. We are talking 
about your two thousand. So the $800.00 should have been applied to 
interest on your two thousand, and the balance of the principal to your 
two thousand, should it not? A. I don't Know. The note was for 
$13,000.00. Simon was charging me interest. 


Q. Simon, he was the owner of the property, wasn't he? He hada 


half interest? A. Part owner, yes. | 
Q. Well, wasn't he a half-interest holder? A. Yes, I said part 


owner. 


Q. Now, do you, or do you not have any — I'll withdraw that 
question. 

x * * * * 

Q. * * * Can you tell me, sir, whether or not the hundred dollars 
which you received has been computed by you on the basis of the two 
thousand dollar money due you or the thirteen thousand face of the note? 
A. Well, it’s just an open — it’s an open thing; it’s not closed. It hasn't 
been computed one way or another. 

Q. Now, did you have in your possession in court the check which 
you say represents the $2,000.00 you advanced to David? A. No, I don't. 


I don’t even know whether there was a check. 


Q. How did you pay him and when did you pay him? A. I paid him 
in October — it must have been October 26th, 1948, because he made the 


first payment on November — yes, it says the notes are payable on the 


26th of each month. 

Q. How did you pay him? A. I don't remember, to tell you the 
truth. 

Q. Did you in fact pay him anything? A. I don't know whether I 
gave him cash or a check. 

Q. You don't even know if you gave him anything, do you? A. Yes, 
I do; I certainly do. 

Q. Well, have you made any attempt to find the document which 
represented your advance to your brother? A. Have I made any attempt 
to find it? 

Q. Yes. A. No, sir. I had no reason to. 

Q. Well, you knew this case was coming up, did you not? A. Yes, 
I knew this hearing was coming up; yes, sir. 

Q. And you don’t have with you a check or receipt or any document 
to indicate you actually paid two thousand to your brother David? A. I 
don't have anything with me at the present time; no, sir. 

Q. Now, at the time this mortgage was put on, was the financial 
condition of Simbn and David good or bad? A. Well, I don’t know about 


9 


| 
Simon — well, I guess I could say neither one of them was good, but David 


must have been in trouble if he wanted to borrow $2,000.00. 


* * * * xj 


Q. Would you say that the mortgage was put on for the purpose of 


protecting the property against judgment? A. No, sir, the mortgage was 
put on, as I stated in my opening statement, to protect Simon to see that 
he got what he should have gotten out of the property. He was ‘the co- 
owner of that property for nine years and never got a nickel out of it, and 
I was just trying to protect him, because David, the way he was going it 
didn't look like Simon was ever going to get a nickel out of it, $0 I was 
trying to look out for Simon because David had gotten more than his share 
out of the property. | 
Q. Well, now, did you at that time request that David make a deed 


of the property to Simon? A. I requested that he make a deed to me. 


| 
* * * “| 


A. (Interposing) I mean a trust note. 
* * * * * 
Q. You knew that your mother had owned it during her lifetime, did 
you not? A. My stepmother was the last one to die. I guess ghe was the 
owner, yes. 
Q. And she left the property to David in a will, did she not ? 
A. That's what I heard. | 
Q. Well, you saw the will, didn't you? A. No, sir; I did not 
Q. And then didn't there come a time when David gave three-fourths 
of that property, a fourth to Simon, a fourth to Sigmond and a fourth to 
Jean? A. That's right; that's right. They decided to split it up between 
the four of them. 
* * x * * 
Q. In 1944 didn't Jean and Sigmond and his wife transfer the interest 
in the property to David and Simon? A. That's right, they sold out 
to them. They paid them off. They got a mortgage on the property and 


paid them off so that just the two of them would own it instead of four of 


them. | 
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Q. So that was David and Simon only at that time? A. That is 
true; that’s right. 

Q. And the mortgage was put on in 1947, wasn't it? A. I don't 
know the year. 

* * * * * 

Q. The records in this case, admitted fact, shows it was 1947 — 
A. I'm not disputing it. 

Q. * * * Now. you say that the following year, because Simon was 
due nine years worth of income from the property, you got Simon and 
David to sign a mortgage to you? Is that your testimony ? 

x = x * * 

A. I said I asked David to sit down and figure how much he owed Simon. 
They had three floors in this building. The first floor he occupied as a 
store. It should rent for a certain amount of money per month. During 
the whole time he had it, he paid no rent. The second and third floors 

were rented out to tenants. David collected the money and Simon 
got nothing from it. I have no records about how much money he col- 
lected or how much money he figured he should have paid for rent. He 
figured that amount himself. I left it up to him, and that's what — he 


figured he owed Simon $11,000.00. I don't know anything about how much 


he collected or anything like that. 
x = x * * 

Q. Don't you remember when the Government was threatening to 
put a lien on the property for taxes? A. September 1949? 

Q. Yes, sir. A. I don’t know, I heard about the Government and 

David having trouble, but I don’t remember any dates. 

Q. And do you remember that in September 1949 David conveyed 
his interest in the property to Simon on the same day the Government 
lien was put on? A. I don't know anything about that. 

Q. Well, weren't you told about it in view of the fact you held this 
very large mortgage? A. I wasn't told about it until today. 

MR. FRIEDLANDER: I have no other questions. 


- = = * 


BY MR. MILLER: | 

Q. Mr. Milloff, in 1948 when you got this deed of trust, did you 
know of anybody threatening David or Simon with any suits at that time? 
A. No, sir. | 

Q. Do you know whether there were any judgments of any kind 
against David or Simon? A. No, I don't. | 

Q. At that particular time the Government's tax lien was not in 
existence, was it? A. Not according to what I've learned since; no, sir. 

Q. You learned later that there was a judgment rendered against 
Simon in favor of Mr. Goldkind in 1956? A. That's right. 


Q. Of course in 1948 you knew nothing about that at that time? 

A. No, of course not. | 
Q. Had that transaction which led to the deficiency judgment in 

favor of Mr. Goldkind — had that even started to be in existence at that 


time? A. No, naturally not. 


Q. Now, when you put this trust on, was it your intention to defraud 
| 


any creditor? A. Positively not, no such intention on my part. 

Q. Did you know anything about any condition with respect to any 
claims being made against Mr. Simon or Mr. David? A. No, I didn't 

* * * * aed 

Q. Mr. Milloff, Mr. Friedlander asked you about a record or docu- 
ment you had. Do you have your books of original entry here? A. Yes, 
I left them on the table there. | 

Q. Does this book reflect that this transaction dealing with this 
deed of trust — A. (Interposing) Yes, sir, I kept the transactions 
recorded in this book. 

Q. The entries you made concerning this transaction, were they 
made at the time the transaction took place? A. They were made in 1948 
or 1949. | 

Q. Is this book kept by you in the ordinary course of your business? 
A. Yes, I have the records in this book dating back to 1928 up'to the 


present time. 
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Q. Those are other transactions? A. Other transactions. 
Q. Not involved here? A. No. 
Q. And are these original books? A. This is the original book; 


MR. MILLER: I would like to offer it in evidence * * *. 


3 * = * * 


(Thereupon, Page 141 of Original 
Entry Book was marked Mr. Harry 
Milloff's Exhibit No. 1 for identifica- 
tion, and was received in evidence.) 


™ * * 


(Thereupon, Group of Notes were 
marked Defendant Harry Milloff's 
Exhibits Nos. 2-A through 2-I, for 
identification, and were received in 
evidence.) 


BY MR. FRIEDLANDER: 

Q. I show you Plaintiff's Exhibit 5, being your affidavit, and the 

question is: Wasn't that given in relation to the Government's claim 
against your brother for taxes? A. I think so, yes, sir. 

Q. And you were trying to establish on behalf of your brother that 
he had no interest in this real estate because he had conveyed it to your 
other brother, Simon, were you not? A. No, sir; I wasn't trying to 
establish anything. 

Q. Well, didn’t you say on the last page of that affidavit, the second 


page, didn’t you say that the entire sum payable by David was to be made 


through the Collection Department, Liberty National Bank, Washington, 


D. C.; that David actually repaid the sum of $800.00 in such a manner 
until he was unable to continue, whereupon David conveyed his undivided 
half interest to this affiant by deed bearing instrument number 30756, and 
recorded 12:30 p.m. in Liber 9039, Folio Number 177 on September Ist, 
1949: and that said property was conveyed after the. last hundred dollar 
payment by David had been made to the bank on August the 11th, 1949. 
Now, did you ever get a deed to the property, or didn't David convey the 


sum? A. Did I get a deed? 

Q. Yes. A. I don't know. 

* * * * 

Q. Well, you know you never took title to that property 2 
I didn't say I did. 

Q. Well, do you know who the affiant was? It was you, wasn't it? 
Weren't you making the affidavit? A. I signed this paper, if that's what 
you mean, | 

Q. Do you understand? A. No, I don't. 

Q. All right, well read here. A. All right 


* * * cd a 


Q. (Reading) 'David conveyed his undivided half interest to this 
affiant." A, Does that make me the affiant? | 

Q. You are the affiant. Isn't that your name? A. Yes, that's my 
name. | 


Q. Now, as a matter of fact, David had conveyed his half interest. 


to Simon in order to defeat the Government's claim, had he not ? A. I 


don't know. 
* * *x x x | 
Q. Why did you think that David had conveyed his undivided one - 
half interest to you? What made you think that? A. I didn't think that 
he had. All I knew is that I had his note for the amount of money and a 
deed of trust to it. At that time it was, I think, a third trust He had 
one or two trusts ahead of it. 
Q. Well, now, you knew in 1949 -— excuse me ~- you knew in 1953 
what the situation was, did you not? Thats when you made the affidavit 
A. In 1953? | 
Q. Yes, you made this affidavit in 1953 didn't you? A. ‘I knew 
what the situation was? | 
Q. About the property? A. What about the property? | 


Q. Do you know what property we are talking about? A | I don't 


know what you're asking me. 
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Q. Those are other transactions? A. Other transactions. 
Q. Not involved here? A. No. 
Q@. And are these original books? A. This is the original book; 


MR. MILLER: I would like to offer it in evidence * * *. 


x x x «x * 


(Thereupon, Page 141 of Original 
Entry Book was marked Mr. Harry 
Milloff's Exhibit No. 1 for identifica- 
tion, and was received in evidence.) 


= * * 


(Thereupon, Group of Notes were 
marked Defendant Harry Milloff's 
Exhibits Nos. 2-A through 2-I, for 
identification, and were received in 
evidence.) 


« = x 
BY MR. FRIEDLANDER: 

Q. I show you Plaintiff's Exhibit 5, being your affidavit, and the 

question is: Wasn't that given in relation to the Government's claim 
against your brother for taxes? A. I think so, yes, sir. 

Q. And you were trying to establish on behalf of your brother that 
he had no interest in this real estate because he had conveyed it to your 
other brother, Simon, were you not? A. No, sir; I wasn't trying to 
establish anything. 

Q. Well, didn't you say on the last page of that affidavit, the second 
page, didn't you say that the entire sum payable by David was to be made 


through the Collection Department, Liberty National Bank, Washington, 


D. C.; that David actually repaid the sum of $800.00 in such a manner 
until he was unable to continue, whereupon David conveyed his undivided 
half interest to this affiant by deed bearing instrument number 30756, and 
recorded 12:30 p.m. in Liber 9039, Folio Number 177 on September Ist, 
1949; and that said property was conveyed after the last hundred dollar 
payment by David had been made to the bank on August the 11th, 1949 
Now, did you ever get a deed to the property, or didn't David convey the 


sum? A. Did I get a deed? | 

Q. Yes. A. I don't know. | 

* * * * * | 

Q. Well, you know you never took title to that property 2 A. Well, 
I didn't say I did. | 

Q. Well, do you know who the affiant was? It was you, yasn't it? 
Weren't you making the affidavit? A. I signed this paper, if that's what 
you mean. 

Q. Do you understand? A. No, I don't. 

Q. All right, well read here. A. All right. 


* * * x x 


Q. (Reading) "David conveyed his undivided half interest to this 
affiant."" A. Does that make me the affiant? 
Q. You are the affiant. Isn't that your name? A. Yes, that's my 


name. | 
Q. Now, as a matter of fact, David had conveyed his half interest, 
to Simon in order to defeat the Government's claim, had he not ? A. I 


don't know. 


* * * * x 
Q. Why did you think that David had conveyed his individed one - 
half interest to you? What made you think that? A. I didn't think that 
he had. All I knew is that I had his note for the amount of money and a 
deed of trust to it. At that time it was, I think a thirdtrust. He had 
one or two trusts ahead of it. | 
Q. Well, now, you knew in 1949 -- excuse me ~ you knew in 1953 
what the situation was, did you not? That s when you made the affidavit 
A. In 1953? | 
Q. Yes, you made this affidavit in 1953 didn't you? A. I knew 
what the situation was? 
Q. About the property? A. What about the property? 
Q. Do you know what property we are talking about? A! 


know what you're asking me. 
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property are we talking about? A. You're asking me 
if I knew what the Situation was. 

Q. That's right. A. What situation are you talking about ? 

Q. Who owned the property? Who had title to it ? You knew that, 
didn’t you. in 1953? A. I thought it was in David and Simon's name, and 
that I had a trust against it. 

Q. Well, you knew that David had conveyed his half interest be- 
cause he couldn’? pay off the money he owed Simon. didn’t you ? 

A. . according to this paper here where I signed it. it would seem 
that I knew. Dut I'didn’t. I just signed this paper because it was ninety 
percent right. and it was in regard to the loan I had made him, and I 
wasn’t interested in that oher part. I figured if the Government put it 
in it must be So. 

Q. Well. now. $2.000.00 which you claim you advanced for which 
you have shown no check. as soon as that was paid off then you would no 
longer hare any interest in this mortgage — is that correct ? A. I had 
an interest in it. My interest was to see that Simon got what was coming 
to him. 

Q. Now. will you look at the bottom of the page of this affidavit 
It says that. “lk was orally agreed and mutually understood between the 
parties. all of whom being brothers. that the remaining interest in the 
second trust was to be assigned by this affiant to Simon after David had 
paid off the $2.000.00 loan in full." That was your sworn statement, 
wasn't it? A. Well. I had made an oral statement to a Government 

agent and that may not be exactly what I told him, but that's the 


way he put it in here. and I signed that 


Q. Do you know who drew that paper up? Do you think the Govern- 


ment drew it up? Look at the second sheet. A. I don’t know who 
drew it up. to tell you the truth 


Q. Who signed it as attorney? A. Skeens and Platshon 
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Q. And who were they attorneys for? A. Attorneys for David 


Milloff. Well, he brought this paper to me and asked me to Sign it, sol 
signed it for him. 

Q. And at that time David brought it to youtosign? A, 
he did; I don't remember. 


| I suppose 
Q. Well, what is your best memory? Who brought it to you? Who 
brought the paper to you, Plaintiff's No.5? A. Well, I tell you, my best 
memory to that is that at that particular time, now that you —! you see, I 
thought that was an affidavit I signed for the Government. Now that 
you've shown me who it's for, Iremember. Those lawyers represented 
David and they asked me to come up to their office and sign a paper that 
they had to file with the Government | 
Q. And they told you at that time they were trying to defeat the 


Government's claim that the deed from Simon. from David to Simon. 

was invalid? They were trying to make believe it was valid ? 

A. No, they didn't tell me that at all. They told me they were trying to 

settle David's case with the Government as far as his taxes were 

concerned. 
MR, FRIEDLANDER: I have no further questions. 


THE COURT: Is there anything else? Mr. Milloff, there is 
something here of interest to me in this Defendant's Exhibit No 1 


THE WITNESS: Yes, sir. | 


BY THE COURT: 


Q. This original record of yours which you apparently started 
keeping in 1928 about — is that correct ? A. Yes 


Q. And you go down the book chronologically pretty well until you 
get to 1953. A. Uhuh. 
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Q. Then on the page following that original entry of 1953 you put 
the notation of this particular transaction in ‘48, and then the next page 
goes to 1955. and the next page to 1957, then 1958, 1960, 1961. A. Well, 
that — excuse me, I will let you finish. 

Q. Isn't it a fact that you put that entry in there between ‘53 and 
"55? A. No. sir. 

Q. Then why do you skip a page on that? A, I think you will find 
those entries on '53 were forwarded from some previous page. Is that 
relative to collecting rents? 

Q. Well, itis — A. (Interposing) It is forwarded from previous 
pages, I think you will find. 

Q. You have 923 Florida Avenue. A. Yes, sir. You will find that 
those entries start long before page 148. 

Q. I know, they go ‘51 — it starts January 30th, ‘51, and goes to 
752, '53. A. And then there were no more empty pages. I had to jump 
over forty-eight. 

Q. You had to do what? A. Well, those — when I filled a page I 
had to jump over; I couldn't write on the next page. I had to skip several 


pages in some of those instances where I could forward it to a further, 


you know, to continue the record. 

Q. Yes, but 923 Florida Avenue doesn't start until ‘51, so that you 

would, I presume, have started it, if you had made the other entry 
in '48 after the 48 entry. A. Not if I had some empty pages in between 
that I could use. I mean, let me see that book. Maybe I can understand 
what you mean, Now, this ison 41. Now, I got nineteen -- you see — I 
can explain this to you. 

Q@. All right, you do. All right, sir. Now, when I was — in 1949 
on 923 I was making these entries, you see, and then when I had to put 
this down in 1949 about this particular transaction, I left several pages 
open here for 923, and because I knew that was a record I had to keep on 
making every month, and I put this down on page 141. I left myself, oh, 
a half a dozen pages. Then by the time I reached this page, I was already 
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| 
in '53 on this record, so that makes the '53 look like it was posted before 
this was. 

* * *« * 

RULING BY THE COURT 

THE COURT: The Court finds that David Milloff and Florence 

Milloff are indebted to The United States in the amount of $12,847.21 for 
interest and taxes and penalties as provided by law for the years 1945, 
1946 and 1947, a breakdown of the figures being on Plaintiff's Exhibit 
No. 6. | 


The Court further finds that there was no consideration tor this 
note of October 26th, 1948, running from David Milloff, Florence Milloff 
and Simon Milloff to Harry Milloff, and that furthermore the same is in 
fraud of creditus, and of course the deed of trust as secured was also 
without consideration and in fraud of creditus. | 
The Court will order the property to be sold and one-half of the 
net proceeds of the property will be awarded to the Government up to the 
amount of the judgment granted today. One-half of the balanced of the 
proceeds will be awarded to Goldkind in an amount sufficient to satisfy 
the judgment set forth in this case. If there is any balance in that half 
over and above the amount of the judgment, that balance should 
then go to Simon. | 
Now, isn't that correct, gentlemen? 
MR. FRIEDLANDER: Yes, that's right. 
THE COURT: Now I ask that the findings of fact and conc lusions 
of law and judgment, together with an order selling the property, the 
trustee to sell it being left blank — I will fill it in — be presented to the 
Court. 


* * * * * | 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW 


This cause came on for trial on the 30th day of November, 1961, 
and the Court, having heard the evidence and considered the stipulations 


of fact made at the pretrial hearing hereof, finds the facts and states the 


conchisions of law as follows: 
Findings of Fact 

1. Defendant, David Milloff, acquired Lot 834 in Square 424, in 
the District of Columbia, as a devisee under the Will of his mother, 
Kate Milloff. 

2. The said Defendant, David Milloff, by deed dated May 28, 1943 
and recorded in the Land Records of the District of Columbia on June 2, 
1943, conveyed a'three-fourths interest in said property to his two 
brothers. Simon and Sigmond Milloff, and his sister Jean Milloff Gold. 

3. That théreafter, on March 27, 1944, Jean Milloff Gold and 
Sigmond Milloff and his wife conveyed their one-half interest in said 
property to David Milloff and Simon Milloff as tenants in common. This 
deed was recorded in the Land Records of the District of Columbia on 
May 19, 1944. 

4. Three years later, on the 19th day of May, 1947, David Milloff, 
his wife Florence Milloff, and Simon Milloff, executed a deed of trust to 
secure the Metropolis Building Association for a loan obtained from it. 
This loan has now been paid and released of record. 

5. On October 27, 1948 said David Milloff, Florence Milloff his 
wife, and Simon Milloff, unmarried, put on record an alleged deed of 
trust to secure an alleged note payable to the order of Harry Milloff, a 
brother, in the purported sum of $13,000.00. These papers were dated 
October 26, 1948. The deed of trust named as trustees, Louis Yudelevit 
and Robert W. Kidwell. Said note was made and issued without considera- 
tion and in fraud'of creditors. At the time of the recording of said deed 
of trust, income taxes were due from David and Florence Milloff for the 
years 1945, 1946 and 1947. 
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6. On the ist day of September, 1949, at 11:34 A.M., a notice of 
tax lien was filed by the United States of American against property of 


Defendants, David and Florence Milloff, for unpaid income taxes in the 
total sum of $7,665.32. 
7. On the same day, September 1, 1949, at 12:36 P.M. , David 
Milloff and his wife Florence attempted to convey their interest in said 
property to the Defendant, Simon Milloff, by deed. 
8. On September 6, 1949 there was recorded an alleged dex of 
trust purported to be dated August 31, 1948, to the Defendants, Jacob 
Gordon and Gerald Lustine, as Trustees. This deed of trust was executed 
by David and Florence Milloff on the property involvedherein. It allegedly was to 
secure a note payable to one Howard Marnes, in the sum of $1,300.00. 
Said note and deed of trust was not signed by Simon Milloff, and the deed 
was recorded after the conveyance by David and Florence Milloff to 
Simon Milloff. There was no consideration paid for said note. | 
9. On May 14, 1956 the Defendant, Abraham Goldkind, obtained a 
judgment against Simon Milloff in this Court in Civil Action No. 3828-54 
in the amount of $8,637.00 with interest from September 9, 1954 at six 
per cent per annum, and costs. ! 
10. The United States of America is entitled to recover lof the 
Defendants, David and Florence Milloff, the full sum of $12, 840. 21. 
Conclusions of Law 
1. The Plaintiff, United States of America, is entitled to recover 
from the Defendants, David and Florence Milloff, the full sum of 


$12,847.21, with interest from date at six per cent per annum, plus costs 
of this suit. | 

2. One-half of the real estate described as Lot 834 in Square 424, 
and the improvements thereon, are subject to the Government income 
tax lien against the said David and Florence Milloff | 

3. One-half of the real estate described as Lot 834 in Square 424 


and the improvements thereon, are subject to the lien of judgment in 


favor of Abraham Goldkind against Simon Milloff. | 
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4. The deed of trust to Louis Yudelevit and Robert M. Kidwell, 
from David Milloff. Florence Milloff. and Simon Milloff, dated October 
26. 1948 and recorded in the Land Records of the District of Columbia 
on October 27, 1948. and the notes secured by the same in the sum of 
$13,000.00 payable to Harry Milloff, were made without consideration 
and in fraud of creditors, and are declared null and void and of no force 
and effect. 

5. The deed of trust dated August 31, 1948 and recorded Septem- 


ber 6, 1949, executed by David and Florence Milloff to Jacob Gordon and 


Gerald Lustine, Trustees, and purported to secure a note of $1,300.00 
payable to Howard Marnes, was-civenwithout consideration and was 
recorded after David and Florence Milloff had conveyed their interest in 
the real estate, and beth the deed of trust and the nete-are declared null 
and void and of no force and effect. 

6. The said Lot 834 in Square 424, and the improvements thereon, 
in the District of Columbia, are titled in fee simple in the Defendant, 
Simon Milloff, but such interest is subject to sale under the tax lien of 
the United States of America, and the judgment lien of Abraham Goldkind; 
and one-half of the net proceeds of sale shall be applied to the tax lien 
of the United States of America, and the other one-half of the net pro- 
ceeds shall be applied to the judgment lien of Abraham Goldkind; and if 
any sum is left after the application of the Government's lien to one-half 
of the proceeds and the application of Abraham Goldkind's claim, then 
such balance shall be paid to Simon Milloff. 

/s/ G. L. Hart, Jr. 
Judge. 
Dated: 12-8-61 


[Filed December 8, 1961] 


JUDGMENT AFTER TRIAL BY COURT 


This cause came on to be heard on the 30th day of November, 1961, 


and was argued by counsel; and thereupon, upon consideration thereof : 
it was | 

ORDERED, ADJUDGED and DECREED That the Plaintiff | United 
States of America, recover of the Defendants, David Milloff and Florence 
Milloff, the sum of $12,847.21, with interest thereon; that the real estate 
in the District of Columbia described as Lot 834 in Square 424, together 
with the improvements thereon, are held in fee simple by the Defendant, 
Simon Milloff, subject to the tax lien of the United States of America in 
the sum of $12,847.21, as to one-half of said property, and subject to the 
judgment lien of Abraham Goldkind, in the sum of $8,637.00 with interest 
at six per cent from September 9, 1954, and costs in Civil Action No 
3828-54; that the deed of trust dated October 26. 1948, and recorded in 
the Land Records of the District of Columbia on October 27, 1948, from 
David Milloff, Florence Milloff and Simon Milloff, to Louis Yudelevit and 
Robert W. Kidwell, Trustees, was made without consideration and in 
fraud of creditors, and is null and void and of no force and effect 

That the deed of trust dated August 31, 1948 and recorded Septem- 
ber 6, 1949 in the Land Records of the District of Columbia, to Jacob 
Gordon and Gerald Lustine, Trustees, from David Milloff and Florence 
Milloff, was made without consideration and is null and void and of no 
force and effect; and it is further 

ORDERED, ADJUDGED and DECREED, That Bernard I. males. 
Esq. be, and he hereby is appointed Trustee of the land described as 
Lot 834 in Square 424, and the improvements thereon, in the District of 
Columbia, to effect a sale of said premises under the provisions of Rule 
28, United States District Court local rules, provided, however, that the 
Trustee shall first have executed an undertaking with surety approved 
by the Court in the sum of $17,000.00 conditioned upon the faithful 


performance of his duties as such Trustee 
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That after compliance by the Trustee with Rule 31, the proceeds of 
such sale shall be distributed as follows: All costs and expenses of the 
sale and fee from'the Trustee shall be paid, and from the net proceeds 
of said sale one-half thereof shall be distributed to the United States of 
America up to and including the amount of its judgment plus interest and 
costs; and, further, from the other one-half of the net proceeds there 
shall be paid the judgment of Abraham Goldkind, in the sum of $8,637.00 
with interest at six per cent per annum from September 9, 1954, and 
costs of this suit and Civil Action No. 3828-54; and if there then remain 
any balance it shall be paid to Herman Miller, as attorney for Simon 
Milloff. 


Dated: 12-8-61 | /s/ G. L. Hart, Jr. 
Judge 
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existing creditor whose debt was due and unpaid? 
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| 
The evidence failed to establish that Harry Milloff lent his brother, 
David Milloff, the sum of $2,000.00 in the fall of 1948. It also failed to 
show any consideration for the $13,000.00 deed of trust and note. 


2 
SUMMARY OF ARGUMENT 


The trial court found on sufficient evidence that the $13,000.00 
deed of trust and note were made without consideration and at a time 
when there were income taxes due by the maker of the note and deed 
of trust, due and unpaid. The attempt to convey the interest of David 
Milloff to Simon Milloff was part of the plan to defeat the Government's 


claim. 


ARGUMENT 


When appellee Goldkind obtained his judgment against Simon Milloff 
in 1956, his lien against the real estate resulting from said judgment was 


subject to certain prior claims against the land and improvements. There 
was a deed of trust to secure the Metropolis Building Association, upon 
which 2 balance was then owing but which has since been paid off and is 
no longer a superior claim to the judgment. 


There appeared of record, also, certain United States tax liens 
which had been recorded on September 1, 1949. These liens represented 
taxes due by David Milloff and his wife for the years 1945, 1946 and 1947. 
David Milloff and his wife had conveyed their one-half interest in this 
real estate to Simon Milloff a few minutes after the Government had put 
its tax lien on the property. 


There was another deed of trust on the property which was admit- 
tedly of no force and effect and which has not been considered herein. 
A deed of trust in the sum of $13,000.00 had been recorded on October 
27, 1948, and it purported to secure a brother of Simon and David Milloff, 
one Harry Milloff. This is the deed of trust which is the subject matter 
of our present litigation. 


If the evidence of Harry Milloff is believed, then it would have es- 
tablished that the $13,000.00 deed of trust represented $2,000.00 due Harry 
Milloff {( less payments of $800.00) , and $11,000.00 due Simon Milloff, our 
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judgment debtor. Thus, appellee Abraham Goldkind would be in a better 
position if this deed of trust were valid, as he would then have a $11 ,000.00 
claim against the property which would be subject to his judgment, and 
that claim would be superior to the Government's tax lien; but the court 
properly found that the deed of trust was without consideration. This de- 
cision was supported by the testimony which disclosed that Harry Milloff, 
although he said he had lent $2,000.00, had no check or receipt for the 
same and did not even know how he advanced the $2,000.00 (Ap. 7). No 
note was produced at the trial, and no written evidence of consideration 
was submitted (Ap. 7). In fact, and to the contrary, the only record sub- 
mitted made more suspicious the claim of Harry Milloff, in that the book 
purported to be the book of record had inserted in it ata place where 
records of 1952 would have been recorded, items relating to transactions 
which were supposed to have taken place in 1948 (Ap. 12, 13). It was 
clearly established by the evidence that the book of record, instead of 


helping Harry Milloff, definitely disproved what he said (Ap. 13). 


Taxes were due from David Milloff and his wife for the years 1945, 
1946 and 1947. These taxes were overdue and unpaid when David Milloff 
or Harry Milloff, or the two together, created this $13,000.00 deed of 
trust. The relationship of the parties, as well as the failure to produce 
any documentation of the oral statements, support the trial court's find- 
ing that there was no consideration for the deed of trust or note, and that 


they were given in fraud of creditors. 


Appellee Goldkind was not involved in that situation, as his judg- 
ment was obtained in 1956, and at that time Simon Milloff was the title 
holder of all the property subject to existing mortgages, and on the 
$13,000.00 mortgage Simon Milloff was the owner of $11 000.00 of the 
claim. It was this basic debt due Simon, if proven, which is subject to 
our judgment. We take the view, however, that the court below was right, 
that we are entitled to enforce our judgment only against that half of the 
property which belonged to Simon, and we do not believe that the attempt 


| 
by David to transfer to Simon half of the property was a pela eee? 
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Certainly we would not say this -- as it is against our interest -- if we 
did not firmly believe that this is correct. 


The remainder of the facts are established by the stipulation, and 


the sole issue in this case was one of fact -- namely: Did the $13,000.00 


deed of trust and note represent a valid conveyance, and was the said con- 
veyance based on consideration? To this the trial court said that they did 
not, and that they were not based on consideration; and this opinion is sup- 
ported by the record. and we urge affirmance. 


The Court is further referred to the affidavit made by Mr. Harry 
Milloff (Plaintiff's Ex. No. 5), wherein Harry claimed under oath that the 
property was conveyed to him. An examination of the book of record 
(Milloff's Ex. No. 1), will clearly indicate that it was at the time of the 
making of the affidavit that the entries were made therein. 


CONCLUSION 


The record supports the court's finding of fact, and it is respect- 
fully submitted that the judgment should be affirmed. 
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STATEMENT OF QUESTION PRESENTED 


David and Florence Milloff (the taxpayers) and Simon 
Milloff gave a deed of trust to David and Simon’s brother, 
Harry Milloff. Is there substantial evidence to support 
the finding of the District Court that this deed of trust 
was given in fraud of creditors and without consideration? 


II 
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Argument: 


The District Court correctly held that the deed of trust 
given by David and Florence Milloff and Simon Milloff 
to David’s and Simon’s brother, Harry Milloff, was 
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Unrrep Srares or AMERICA and 
ABRAHAM GOLDKIND, APPELLEES 


On Appeal from the Judgment of the United States 
District Court for the District of Columbia 


BRIEF FOR THE UNITED STATES 


COUNTER-STATEMENT OF THE CASE 


This case arises out of a suit by the United States to 
foreclose its tax liens on real property belonging to the 
taxpayers, David and Florence Milloff, for unpaid 1945, 
1946 and 1947 income taxes. The facts as found by the 
District Court are as follows. 

By virtue of certain transfers in 1944 David and Simon 
Milloff became co-owners of Lot 834, Square 424 in the 
District of Columbia. (R. 18.)! 

‘David and Simon each owned one quarter in fee simple, and 
one-half as tenants in common. In 1943, Simon Milloff acquired 


(1) 


” 
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On October 27, 1948 said David Milloff, Florence Milloff 
his wife. and Simon Milloff. unmarried, put on record 

an alleged deed of trust to secure an alleged note payable 
to the order of Harry Milloff. a brother, in the purported 
sum of $13,000.00. These papers were dated October 26, 
1948. The deed of trust named as trustees, Louis Yude- 
levit and Robert W. Kidwell. Said note was made and 
issued without consideration and in fraud of creditors. At 
the time of the recording of said deed of trust, income 
taxes were due from David and Florence Milloff for the 
years 1945, 1946 and 1947. 

On the Ist day of September. 1949, at 11:34 A.M., a 
notice of tax lien was filed by the United States of Amer- 
jiea against property of Defendants, David and Florence 
Milloff. for the unpaid income taxes in the total sum of 
$7,665.32. 

On the same day, September 1, 1949, at 12:36 P.M., 
David Milloff and his wife Florence attempted to convey 
their interest in said property to the Defendant, Simon 
Milloff, by deed. 

On September 6, 1949 there was recorded an alleged 
deed of trust purported to be dated August 31, 1948, to 
the Defendants, Jacob Gordon and Gerald Lustine, as 
Trustees, This deed of trust was executed by David and 
Florence Milloff on the property involved herein. It 
allegedly was to secure a note payable to one Howard 
Marnes, in the sum of $1,200.00. Said note and deed of 
trust were not signed by Simon Milloff, and the deed was 
recorded after the conveyance by David and Florence 
MGlloff to Simon Milloff. There was no consideration 
paid for said note. 


by devise Lot 634, Square 424, in the District of Columbia. 
By deed dated May 24, 1943, and recorded June 2, 1943, David 
Milloff conveyed a one-fourth interest in this property to each of 
his two brothers (Simon and Sigmond) and to his sister (Jean 
Milloff Gold). Thereafter, by deed dated March 27, 1944, and 
recorded on May 19, 1944, Jean Milloff Gold and Siymond and 
his wife conveyed their one-half interest in the property. to David 
Milloff and Simon Milloff ay tenants in common. (R. 18.) 
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On May 14, 1956 the Defendant, Abraham Goldkind, 
obtained a judgment against Simon Milloff in this Court in 
Civil Action No. 3828-54 in the amount of $8,637 with 
interest from September 9, 1954 at six per cent per an- 
num, and costs. (R. 18-19.) 

On the basis of the foregoing findings of fact, the 
District Court entered the following conclusions of law: 


1. The Plaintiff, United States of America, is entitled 
to recover from the Defendants, David and Florence 
Milloff, the full sum of $12,847.21, with interest from 
date at six per cent per annum, plus costs of this suit. 

2. One-half of the real estate described as Lot 834 
in Square 424, and the improvements thereon, are subject 
to the Government income tax lien against the said David 
and Florence Milloff. 

3. One-half of the real estate described as Lot S34 in 
Square 424, and the improvements thereon. are subject 
to the lien of the judgment in favor of Abraham Goldkind 
against Simon Milloff. 

4. The deed of trust to Louis Yudelevit and Robert 
W. Kidwell, from David Milloff. Florence Milloff. and 
Simon Milloff, dated October 26, 1948 and recorded in 
the Land Records of the District of Columbia on October 
27, 1948, and the notes secured by the same in the sum 
of $13,000 payable to Harry Milloff, were made without 
consideration and in fraud of creditors, and are declared 
null and void and of no force and effect. 

5. The deed of trust dated August 31, 1948 and re- 
corded September 6, 1949, executed by David and Florence 
Milloff to Jacob Gordon and Gerald Lustine, Trustees, 
and purported to secure a note of $1,300 payable to 
Howard Marnes, was recorded after David and Florence 
Milloff had conveyed their interest in the real estate, and 
said deed of trust is declared null and void and of no 
force and effect. 

6. The said Lot 834 in Square 424, and the improve- 
ments thereon, in the District of Columbia, are titled in 
fee simple in the Defendant, Simon Milloff, but such 
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interest is subject to sale under the tax lien of the United 
States of America, and the judgment lien of Abraham 
Goldkind: and one-half of the net proceeds of sale shall 
be applied to the tax lien of the United States of America, 
and the other one-half of the net proceeds shall be applied 
to the judgment lien of Abraham Goldkind; and if any 
sum is left after the application of the Government’s lien 
to one-half of the proceeds and the application of Abra- 
ham Goldkind’s claim, then such balance shall be paid to 
Simon Milloff. (R. 19-20.) The District Court entered 
judgment on December 8, 1961. (R. 22. 


STATUTES INVOLVED 


District of Columbia Code, Title 12: 


Sec. 401. Istest To Derravup CReprrors. 


Every conveyance or assignment, in writing or 
otherwise, of any estate or interest in lands or rents 
and profits issuing from the same, or in goods or 


things in action, and every charge upon the same, 
and every bond or other evidence of debt given, or 
judgment or decree suffered, with the intent to hinder, 
delay, or defraud creditors or other persons having 
just claims or demands of their lawful suits, damages, 
or demands, shall be void as against the persons so 
hindered, delayed, or defrauded: Provided, That noth- 
ing herein shall be construed to affect or impair the 
title of a purchaser for a valuable consideration, 
unless it shall appear that such purchaser had previ- 
ous notice of the fraudulent intent of his immediate 
grantor, or of the fraud rendering void the title of 
such grantor: Provided further, That the question 
of fraudulent intent shall be deemed a question of 
fact and not of law. (Mar. 3, 1901, 31 Stat. 1368, ch. 
54, Sec. 1120.) 


Internal Revenue Code of 1939: 


Sec. 56. Payment or Tax. 


(a) Time of Payment.—The total amount of tax 
imposed by this chapter shall be paid on the fifteenth 
day of March following the close of the calendar year, 
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or, if the return should be made on the basis of a 
fiscal year, then on the fifteenth day of the third 
month following the close of the fiscal year. 


(26 U.S.C. 1952 ed., Sec. 56.) 
SUMMARY OF ARGUMENT 


The testimony of Harry Milloff established that, at 
the very most, he gave David Milloff $2,000 consideration 
for a $13,000 note and deed of trast. Subsequent exami- 
nation of Harry Milloff clearly demonstrated that Harry 
Milloff did not, as he testified, loan even $2,000 to David 
Milloff. For example, Harry Milloff did not know whether 
the $2,000 loan was advanced in cash or by check and 
he did not offer any reecipt or other document to sub- 
stantiate the making of the loan. 

In the District of Columbia it is clear that fraud is a 
question of fact. A fact determination is not to be 
disturbed upon appellate review unless “clearly errone- 
ous.” The record adduced in this case established not 
only that the District Court’s finding is not clearly errone- 
ous but that its finding as to fraud and lack of consider- 
ation is clearly right. 


ARGUMENT 


The District Court Correctly Held That the Deed of 
Trust Given by David and Florence Milloff and Simon 
Milloff to David’s and Simon’s Brother, Harry Milloff, 
Was Gievn in Fraud of Creditors and Without Con- 
sideration 


At the time that the taxpayers were indebted to the 
United States for unpaid income taxes for the years 
1945, 1946 and 1947, they gave David’s brother a deed of 
trust for the property located at Lot S34, Square 424, in 
the District of Columbia to secure a $13,000 note. The 
issue is whether there is substantial evidence to support 
the finding of the District Court that the $13,000 note 
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or, if the return should be made on the basis of a 
fiscal year, then on the fifteenth day of the third 
month following the close of the fiscal year. 


(26 U.S.C. 1952 ed., See. 56.) 
SUMMARY OF ARGUMENT 


The testimony of Harry Milloff established that, at 
the very most, he gave David Milloff $2,000 consideration 
for a 313,000 note and deed of trust. Subsequent exami- 
nation of Harry Milloff clearly demonstrated that Harry 
Milloff did not, as he testified, loan even $2,000 to David 
Milloff. For example, Harry Milloff did not know whether 
the $2,000 loan was advanced in cash or by check and 
he did not offer any reecipt or other document to sub- 
stantiate the making of the loan. 

In the District of Columbia it is clear that fraud is a 
question of fact. A fact determination is not to be 
disturbed upon appellate review unless “clearly errone- 
ous.” The record adduced in this case established not 
only that the District Court’s finding is not clearly errone- 
ous but that its finding as to fraud and lack of consider- 
ation is clearly right. 


ARGUMENT 


The District Court Correctly Held That the Deed of 
Trust Given by David and Florence Milloff and Simon 
Milloff to David’s and Simon’s Brother, Harry Milloff, 
Was Gievn in Fraud of Creditors and Without Con- 
sideration 

At the time that the taxpayers were indebted to the 
United States for unpaid income taxes for the years 
1945, 1946 and 1947, they gave David’s brother a deed of 
trust for the property located at Lot 834, Square 424, in 
the District of Columbia to secure a $13,000 note. The 
issue is whether there is substantial evidence to support 
the finding of the District Court that the $13,000 note 
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The note and deed of trust were given under suspicious 
circumstances. They were given in 1948, when David 
Milloff was already a tax debtor, to a close relative, a 
brother. In fact, almost one year later, David Milloff 
recorded a deed, just sixty-two minutes later than the 
recording of the federal tax lien, that conveyed the prop- 
erty to his brother Simon. (R. 19.) (At that time, Gold- 
kind had not yet obtained a judgment against Simon 
Milloff.) These actions, by themselves, suggest a debtor 
seeking to defraud his creditors. But, in addition to 
these suspicious actions, a plethora of inconsistencies 
elicited from Harry Milloff clearly and convincingly estab- 
lish the correctness of the District Court’s finding that 
the deed of trust was given in fraud of creditors and 
without consideration. These inconsistencies are as 
follows: 


1. The deed of trust was signed by Simon Milloff 
as well as by David and Florence Milloff. (R. 5.) If 
Harry Milloff’s explanation for the $11,000 portion of 
the note was correct—for Simon to obtain money from 
David—it was unnecessary, in fact, it was to his detri- 
ment, for Simon to have also signed the deed of trust. 
Simon’s proper position, if Harry Milloff’s story was true, 
should have been as a beneficiary of the deed of trust. 

2. Harry Milloff did not know whether the $2,000 he 
allegedly loaned David Milloff was advanced in cash or 
by check. (RB. 8.) 

3. Harry Milloff did not offer any receipt or other 
document to prove he actually loaned David $2,000. 
(R. 8.) In light of the suspicions circumstances sur- 
rounding the giving of the deed of trust, discussed above, 
it is incumbent upon the lender to establish that he actu- 
ally loaned the $2,000. See DeWalt v. Doran, 21 D.C. 
163, 175. 

4. The note and deed of trust were executed in 1948. 
(R. 18.) To date, only eight $100 payments have been 
made. The eighth and last $100 payment was made on 
August 11, 1949. (R. 5.) Surely, twelve years after 
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was made and issued without consideration and in fraud 
of creditors. If this finding is so supported, then it fol- 
lows that the United States is enttiled to enforce its 
tax lien to the property, without regard to this deed of 
tras. 

In the District of Columbia fraudulent intent is a 
question of fact (District of Columbia Code (1940), Title 
12. See. 401, supra; Merillat v. Hensey, 32 App. D.C. 64, 
72 (CA. D.C.), affirmed, 221 U.S. 333; Snider v. Kelly, 
77 U.S. App. D.C. 363, 364, 135 F. 2d 817, 818 (C.A. 
D.C.)); consequently, appellate review is restricted to a 
determination of whether or not the District Court’s 
finding is “clearly erroneous.” If not, then the District 
Court’s decision will not be disturbed on review. Federal 
Bules of Civil Procedure, Rule 52(a); Commissioner Vv. 
Duberstein, 363 U.S. 278, 291; United States v. Gypsum 
Co., 383 U.S. 364, 394; Wynne v. Boone, 88 U.S. App. 
D. C. 363, 364-366, 191 F. 2d 220, 221-223 (C.A. D.C.). 

This appeal does not present any question of law. In 
1948, the United States was clearly a creditor of the 
delinquent taxpayers. See Internal Revenue Code of 1939, 
Sec. 56(a), supra. There is no question that the United 
States comes within the protection against fraudulent 
transfers afforded creditors by Section 401 of the Dis- 
trict Code, supra. See Commissioner v. Stern, 357 US. 
39; Wynne v. Boone, supra. 

A brief review of the evidence shows that the District 
Court’s finding is amply supported. 

Harry Milloff testified that the $13,000 note was ob- 
tained for (a) a $2,000 loan to David Milloff, and (b) 
$11.000 David Milloff owed Simon Milloff. (R. 4.) Thus, 
accepting Harry Milloff’s own testimony at face value, 
it immediately establishes that Harry Milloff gave David 
Milloff, at the very most, $2,000 consideration for the 
$13,000 note. The other $11,000 was for an amount 
that David may have owed to Simon but was not for any 
consideration that Harry Milloff had given to David 
Milloff. 
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The note and deed of trust were given under suspicious 
circumstances. They were given in 1948, when David 
Milloff was already a tax debtor, to a close relative, a 
brother. In fact, almost one year later, David Milloff 
recorded a deed, just sixty-two minutes later than the 
recording of the federal tax lien, that conveyed the prop- 
erty to his brother Simon. (R. 19.) (At that time, Gold- 
kind had not yet obtained a judgment against Simon 
Milloff.) These actions, by themselves, suggest a debtor 
seeking to defraud his creditors. But, in addition to 
these suspicious actions, a plethora of inconsistencies 
elicited from Harry Milloff clearly and convincingly estab- 
lish the correctness of the District Court’s finding that 
the deed of trust was given in fraud of creditors and 
without consideration. These inconsistencies are as 
follows: 


1. The deed of trust was signed by Simon Milloff 
as well as by David and Florence Milloff. (BR. 5.) If 
Harry Milloff’s explanation for the $11,000 portion of 


the note was correct—for Simon to obtain money from 
David—it was unnecessary, in fact, it was to his detri- 
ment, for Simon to have also signed the deed of trust. 
Simon’s proper position, if Harry Milloff's story was true, 
should have been as a beneficiary of the deed of trust. 

2. Harry Milloff did not know whether the $2,000 he 
allegedly loaned David Milloff was advanced in cash or 
by check. (R. 8.) 

3. Harry Milloff did not offer any receipt or other 
document to prove he actually loaned David $2,000. 
(R. 8.) In light of the suspicions circumstances sur- 
rounding the giving of the deed of trust, discussed above, 
it is incumbent upon the lender to establish that he actu- 
ally loaned the $2,000. See DeWalt v. Doran, 21 D.C. 
163, 175. 

4. The note and deed of trust were executed in 1948. 
(R. 18.) To date, only eight $100 payments have been 
made. The eighth and last $100 payment was made on 
August 11, 1949. (R. 5.) Surely, twelve years. after 


s $2,000 loan was made—this $2.000 was to have been 
repaid in twenty months (R. 5)—the ordinary lender 
would be worried that only $800 has been repaid and that 
no payment has been made after the eighth payment. 
Harry Milloff. however, has not even looked at the note 
since 1948 (RB. 6). nor, seemingly, has he taken any 
action to collect the remainder of the debt. 

5. Harry Milloff testified that the note and deed of 
trust were largely for Simon's protection. (R. 45.) 
However, none of the $800 collected was given to Simon; 
it was credited to Harry Milloff’s bank account. (R. 7.) 
In fact. Harry Milloff testified that he does not owe Simon 
anything. (R. 7.) Now it may be argued that Harry 
Milloff only wanted to insure repayment of the $2,000 he 
allegedly advanced before Simon reecived any money from 
David. This argument. however, only establishes that in 
Harry Milloff’s eyes the sole consideration for the $13,000 
note was the $2,000 cash. In addition, this argument 
admits the inaccuracy of the deed of trust; the deed had 
Harry Milloff as beneficiary for a $13,000 note, whereas 
Simon Milloff should have been made a beneficiary for an 
$11,000 portion of the deed of trust. 

6. Harry Milloff’s affidavit, dated October 7, 1953 (PItf. 
Ex. 5). contains statements that are at variance with the 
facts elicited at the trial. In the affidavit Harry Milloff 
said “David conveyed his undivided half interest to this 
affant ° * ° [and] that said property was conveyed after 
the last $100 payment by David had been made to the 
bank on August 11, 1949 °° °.” In truth, David never 
conveyed his half-interest to Harry Milloff; rather, David 
conveyed his interest to Simon on September 1, 1949. 
Harry Milloff also stated in the affidavit (See R. 12.) that 
the three sons inherited the property in 1996 upon their 
father’s death; in fact, David was devised the entire 
property in 1942 upon the death of their mother. 

7. Harry Milloff signed an affidavit “because it was 
ninety per cent right * * °.” (R. 14.) 

& In Harry Milloff’s record book the 1948 transaction 
is recorded between transactions occurring in 1953 and 
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1955. (It can be parenthetically noted that Harry Milloff’s 
affidavit was written in 1953.) The book recorded trans- 
actions, chronologically, by year, until 1953. Then came 
the entry for 1948. After the 1948 entry there were en- 
tries for 1955, 1957, 1958, 1960, and 1961. (R. 15-17.) 

Based on the foregoing, there was, we submit, substan- 
tial evidence for the District Court’s finding that the note 
was given in fraud of creditors and without consideration. 
Since the District Court found as a fact that there was 
no consideration for the deed of trust, the District Court 
must have disbelieved Harry Milloff’s testimony as to the 
$2,000 loan.? On review, of course, due regard is to be 
given the trial court’s opportunity to judge the witness’ 
credibility. Federal Rules of Civil Procedure, Rule 52(a). 
It is the Commissioner’s position that the unexplained in- 
consistencies in Harry Milloff’s story clearly and con- 
vincingly support the District Court’s disbelief of Harry 
Milloff’s testimony. In no sense can the District Court’s 
finding be said to be “clearly erroneous”. 


*The taxpayers have only argued—both in the District Court 
and on appeal—that the deed of trust is valid in its entirety, and 
advanced no argument as to its partial validity. In any event, 
if any part of the alleged consideration is fraudulent or fictitious, 
it will taint the whole transaction and void the transfer. United 
States v. Shoemaker, 110 F. Supp. 898, 903 (E.D. Ark.) : modified 
as to other points sub nom. Hart v. United States, 207 F. 2d 813, 
819 (C.A. 8th); cf. Koenig v. Oswald, 82 F, 2d 85, 88 (C.A. 8th). 
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CONCLUSION 


The judgment of the District Court is correct in all 
respects and should therefore be affirmed. 


Respectfully submitted, 


Louis F. OBERDORFER, 
Assistant Attorney General. 


LEE A. JACKSON, 

JOSEPH KOVNER, 

ALAN D. PEKELNER, 
Attorneys, 
Department of Justice, 
Washington 25, D. C. 


Davi C. ACHESON, 
United States Attorney. 
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